WTO Plurilateral Initiatives, Global Challenges

and the New World Economic Order

Progetto UNIBO-MAECI

Il sistema multilaterale degli scambi come piattaforma per affrontare le
sfide globali: gli Accordi e le Iniziative plurilaterali dell’OMC quali
strumenti di governance del nuovo ordine economico mondiale

il i“in collaboration with Niccolo Lanzoni and Giulia Bortino o~ % 7

— %) [/ =

: o » -
_-%’:‘ e 1 B 7 e

Edited by Elisa Baroncini






WTO Plurilateral Initiatives, Global Challenges and the New World Economic Order, edited by Elisa
Baroncini, with the collaboration of Niccold Lanzoni and Giulia Bortino — Bologna: Alma Mater

Studiorum Universita di Bologna, 2026.

ISBN: 9788854972506
DOTL: https://doi.org/10.6092/unibo/amsacta/9150

(OMOM

CC BY 4.0 International

Department of Legal Studies

Head of Department Federico Casolari

Alma Mater Studiorum - Universita di Bologna
Via Zamboni 27/29

40126 Bologna

This open-access book is published as an implementing activity of the UNIBO-MAECI Project “Il
sistema multilaterale degli scambi come piattaforma per affrontare le sfide globali: gli Accordi e le
Iniziative plurilaterali del’OMC quali strumenti di governance del nuovo ordine economico
mondiale” realized with the support of the Unit for Analysis, Policy Planning and Historical
Documentation - Directorate General for Political Affairs and International Security of the Italian
Ministry of Foreign Affairs and International Cooperation, in accordance with Article 23 - bis of the
Decree of the President of the Italian Republic 18/1967, and of the Jean Monnet Chair (Erasmus+
Programme) “SustainEUorPlanet - The EU as a Global Actor in the International Law for the
Sustainable Development of the Planet — Advancing Fairness, Expanding Accountability and
Promoting Security” (2025-2028, Jean Monnet Action Project no. ERASMUS-JMO-2024-CHAIR
n.101176961).

Views and opinions expressed in this book are those of the author(s) only and do not necessarily
reflect those of the European Union, the European Research Executive Agency or the Italian Ministry
of Foreign Affairs and International Cooperation. Thus, neither the European Union nor the Italian
Ministry of Foreign Affairs and International Cooperation can be held responsible for them.

Official website: https://site.unibo.it/wtoplurilaterals/en/project, and
https://site.unibo.it/sustaineuorplanet/en

The cover illustration is a graphic design by Alessia Bortino.

N —
(&\,%VL\:Q; Ministero degli Affari Esteri - Eomumiies by
V) ni J n 1 .
§"’“"”"f" e della Cooperazione Internazionale the European Union SUStalnEUGPplanet


https://site.unibo.it/wtoplurilaterals/en/project
https://site.unibo.it/sustaineuorplanet/en

v



TABLE OF CONTENTS

ELISA BARONCINI

Global Challenges, the Crisis of the WTO, and the Need for New Rules for the World Economic
Order - The Plurilateral RESPONSE. ... ...uiiniiii it e e e e e e eaee e 1

SECTION ONE
The WTO Reform Process and the Plurilateral Tools

GIOVANNA ADINOLFI

Plurilateralism and the Multilateral Trading System: Mapping the Legal Landscape of Variable
L L1000 ]3P 17
DAVIDE GRESPAN

Reassessing the MPIA: Legal Nature, Institutional Developments, and Its Role in the Multilateral
Trading SYStEM. ... o.unt e e 25

ELETTRA BARGELLINI AND LUCA RUBINI
WTO Subsidy Rules in an Era of Industrial Policy: Implications for the Multilateral Trading

NN £51 1) 1 U P 47
MANDY MENG FANG

Reforming the WTO Subsidy Rules for Clean Energy Transition: Is the Plurilateral the Way
L PP 57
ANNA PANARELLA

Going Plurilateral or Preferential? The WTO Government Procurement Agreement and Its Role in
the Modern Global ECONOMY .........oiuiiiii e e 63
NICCOLO LANZONI

Beyond Protection and Liberalisation: Emerging Trends in International Investment Facilitation...77

CARLO M. CANTORE
Interim Arrangements for the E-Commerce Agreement: Implications for Dispute Settlement....... 93

JAN BOHANES
Services Domestic Regulation. Good Regulatory Practices as Part of the WTO Rulebook under a
Plurilateral Initiative Implemented on an MEN Basis..........o.ooiiiiiiiiiiiiiii e, 101



SECTION TWO
The WTO Informal Groups and Dialogues

ROBERTA MAZZERO
Trade and Plastic Pollution: The Role of the WTO Dialogue on Plastics and its Relationship with the
GLobal PlastiCs Treaty .....ouiiit ittt e e e e e et e e e e e e e e e e 115

FEDERICO SISCARO
Saving Multilateralism through Informality? The WTO Fossil Fuel Subsidy Reform Initiative in an

Era of Fragmentation.........ccoooiiiiiii e e e et e e e 131
SUSANNA VILLANI

The External Dimension of EU Health Law within the Multilateral Trading System.................. 147
GIULIA BORTINO

The Informal Group of Small, Vulnerable Economies: Past Achievements, Present
Challenges and Future AmDbitions. .........oouin it e 161

LORENZA MOLA AND LORENZA PAGLIA
Trade-and-Labour Regulation and WTO Law, or ‘Never the Twain Shall Meet’? An Analysis of

Recent Practice inthe WTO and outside It..........oooooeiiiiii i 171
MARYAM QASIM
Trade and Gender Initiatives at the WTO: Analyzing Critical Mass Approach..........................193

SECTION THREE
Out-of-WTO Plurilaterals and Clusters of Bilateral Agreements and

Arrangements

LucA RUBINI
The EU-CPTPP Dialogue: Mapping the Normative Space of Trade and Subsidy Regulation........ 203

FEDERICO FERRI

CARLO DE STEFANO
Environmental Protection, the Fight against Climate Change and the Prevention of Disasters in
and outside Plurilateral Trade Agreements...........o.ovuiiiiiiiiiti i eaae e, 229

vi



SECTION FOUR
Regional Relations and the Multilateral Trading System

GIORGIO SACERDOTI
(070170 113 10) 1 K T 241

LIST OF AUTHORS

vii



viii



Global Challenges, the Crisis of the WTO, and the Need for New Rules for
the World Economic Order - The Plurilateral Response

Elisa Baroncini
Summary: 1. Introduction — 2. Lights and Shadows of the Multilateral Trading System -3.
Plurilateral Tools at the WTO — 4. The WTO Debate on Plurilateral Initiatives -5. Conclusions: The

Role of the WTO and the Reasons for this Research Project.

Keywords: WTO Crisis — WTO Formal and Informal Plurilateral Tools — WTO Joint Statement
Initiatives — WTO Incorporation of Plurilateral Tools — Transparency.

Elisa Baroncini, Alma Mater Studiorum — Universita di Bologna
elisa.baroncini(@unibo.it

1. Introduction

The crisis of the World Trade Organization (WTO) raises a fundamental question: how can the
multilateral trading system respond to contemporary global challenges when agreement among all its
Members is so difficult to achieve? The demands of sustainable development, the transformation of
the economy, the profound changes in global trade, the geopolitical tensions call for new international
rules, while persistent negotiating deadlock undermines the WTO’s capacity to fulfill its mandate. In
this context, plurilateral tools offer an effective and valuable means to advance common objectives
and contribute to the creation of new rules for international trade in the XXI century; and the WTO
system emerges as an essential global platform to promote and facilitate this process.

In this introductory chapter, we therefore intend to set the scene for the research project on
WTO plurilateral initiatives, global challenges and the new world economic order (“Il sistema
multilaterale degli scambi come piattaforma per affrontare le sfide globali: gli Accordi e le Iniziative
plurilaterali dell’OMC quali strumenti di governance del nuovo ordine economico mondiale”),
generously co-funded by the Italian Ministry of Foreign Affairs and International Cooperation
(MAECI)!, with the support also of the Jean Monnet Chair SustainEUorPlanet?.

The chapter considers the reasons at the basis of the unprecedented disruptions of international
trade and the difficulties of the Marrakesh system, and reconstructs the debate on plurilateral
initiatives within the multilateral trading framework. It emphasizes that plurilateral tools within and
outside the WTO grounded in transparency, inclusiveness and meaningful participation also by
developing and least-developed countries, can help renew international trade rules and foster
multilateral cooperation through the formula of variable geometry.

! See the dedicated website at the link https://site.unibo.it/wtoplurilaterals/en.
2 See the dedicated website at the link https://site.unibo.it/sustaineuorplanet/en.
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2. Lights and Shadows of the Multilateral Trading System

Over almost 80 years of activity, the multilateral trading system, initially embodied in the
GATT? and now functioning under the WTO Agreements®*, has served as a central pillar of global
economic and non-economic development. The Marrakesh framework, in particular, offered
predictability and stability for international exchanges, through its rulebook extended to services and
trade-related intellectual property rights, the expanded and more articulated discipline on free trade
for goods, and the sophisticated, rules-based, institutional structure and dispute settlement mechanism
for dealing with daily management of international issues, complaints, systematic discussions and
periodical rounds of negotiations to update, improve, enlarge the WTO legal framework. The
reasonable certainty and reliability of a multilateral trade system are qualities that economic operators
highly value and prioritize when planning their business strategies and making long-term investments
to realize them. In fact, these features create a very positive context which promotes business
collaboration, contributing to peaceful and fruitful relations between countries and peoples.

Currently, the WTO system represents approximately 98 per cent of world trade, and recent
economic research “estimates the increase in global prosperity associated with WTO membership at
around US$ 855 billion, equivalent to an average gain of about 4.5 percent of GDP per member™.
Evidence also shows that “around 85 per cent of WTO members experienced a decrease in relative
consumer prices”® compared to the global average due to their WTO membership. With specific
reference to developing countries’, one of the most notable trends has been income convergence.
“From 1995 to 2023, the average global per capita income, adjusted for inflation, increased by about
65 per cent, but it nearly tripled in low-income and middle-income economies”, and “[b]etween one-
fifth and one-third of this unprecedented income convergence can be attributed to trade cost
reductions”, while “the percentage of individuals living in extreme poverty decreased from 40 per
cent in 1995 to 10 per cent in 2024™%,

Despite the notable positive aspects and outcomes just recalled, the multilateral trading system

9 There are

is nevertheless going through the most severe period of disruption “in the past 80 years
several reasons at the basis of the current crisis. Inter alia, the great success of the enlargement of its

membership -which rose from the 23 original contracting parties of the GATT 1947 to the present

3 General Agreement on Tariffs and Trade, adopted 30 October 1947, entered into force 1 January 1948, UNTS, 1950,
Vol. 55, p. 187.

4 See Marrakesh Agreement Establishing the World Trade Organization (with final act, annexes and protocol), concluded
at Marrakesh on 15 April 1994, entered into force 1 January 1995, UNTS, 1995, Vol. 1867.

5 Robert STAIGER, A Critical Juncture for the World Trading System: What the Evidence Tells Us, WTO Blog, 23
September 2026, available at https://www.wto.org/english/news_e/news26_e/blog_23sep26_492 e.htm.

8 Ibid.

7 On the WTO activities supporting the concrete inclusion in the multilateral trading system of the Small and Vulnerable
Economies, see the contribution by Giulia BORTINO in this book (The Informal Group of Small, Vulnerable Economies:
Past Achievements, Present Challenges and Future Ambitions).

8 WTO, World Trade Report 2026 - A Critical Juncture for the World Trading System, Geneva, September 2026, p. 51.
See also Ralph OSSA, Trade and Inclusiveness: How to Make Trade Work for All, WTO Blog, 10 September 2024,
available at https://www.wto.org/english/blogs_e/ce ralph_ossa e/blog ro 10sep24 e.htm.

9 Cf. the remarks of the WTO Director General Okonjo-Iweala to the Opening Session of MC14, MC14 Opens in Yaoundé
with Call to Reinvigorate WTO in Time of Crisis, WTO Press Release, 26 March 2026.
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166 economies subscribing to the Marrakesh Agreements- certainly enables us to qualify the WTO
system as a universal treaty system. At the same time, it has, however, produced a very articulated
WTO Members’ composition, characterized by different economic systems -“ranging from free-

10_ and levels of development: this results in the

market democracies to state-capitalist autocracies
multilateral trading system being often called to the highly challenging, and often unsuccessful, task
of finding a synthesis among too many dissimilar domestic political interests and targets. Another
consequence of the WTO large and non-homogeneous membership is that the current tariff binding
schedules of concessions, reached more than 30 years ago, do not reflect anymore the new economic
and geopolitical equilibria: but Article XX VIII of the GATT, the ad hoc provision for the modification
of schedules, seems not to express the optimal procedures to effectively address the so-called
“latecomers” problem, and provide the increased WTO membership with a new balanced set of
reciprocal tariff concessions. In fact, rich industrialized countries have low tariff rates due to their
decades-old membership in the multilateral trading system, which has produced, round after round,
reductions in their customs duties: they have therefore “limited remaining bargaining leverage to offer
in exchange for the substantial concessions they now seek from emerging partners”!!. “[T]he arrival
of powerful new actors”, still having high domestic tariffs, has thus created “an imbalance”, an
asymmetry freezing the functioning of “the traditional engine of reciprocity”!2.

Likewise, the emergence of new economic sectors and the strong interconnection between trade
policy and environmental, climate, energy, and, more generally, sustainability policies'* show that the
current WTO rulebook is no longer sufficient to adequately address the various and pressing new
global economic and trade-related challenges. With reference, e.g., to the digital economy, it is a fact
that WTO rules were written “before the rise of cloud computing, artificial intelligence, digital
services, and cross-border data flows”, and that companies working in this field would greatly benefit
from the adoption of new international disciplines as the latter would represent a baseline, a rules-
based trade environment creating a level-playing field aiding enterprises “to invest, manufacture and
compete with greater certainty”!,

However, the decision-making mechanism of the WTO’s political pillar remains based on

positive consensus'®. Hence, despite the profound transformation of the global economy and the

10 Cf. Henry GAO, Weihuan ZHOU, (When) Can Trade Wars Be Good?, World Trade Review, 2025, pp. 515-519.
"WWTO, World Trade Report 2026 - A Critical Juncture for the World Trading System, cit., p. 138.

12 Ibid.

13 On health policies and free trade and the relation between trade liberalization and labour standards see in this book the
contributions by Susanna VILLANI (The External Dimension of EU Health Law within the Multilateral Trading System)
and also by Lorenza MOLA and Claudia PAGLIA (Trade-and-Labour Regulation and WTO Law, or ‘Never the Twain Shall
Meet’? An Analysis of Recent Practice in the WTO and outside It).

14 Remarks by Derek Chapman, Director of Trade Policy, Micron, presented at Working Session 6, What is the role of the
WTO?, WTO Public Forum 2026 — Powering the Future, 16 September 2026, whose record is available at the link
https://www.youtube.com/live/qo6kw3J55LM.

15 The positive consensus rule is based on Article IX, para. 1 of the Agreement Establishing the World Trade Organization
(WTO Agreement), pursuant to which “[t]he WTO shall continue the practice of decision-making by consensus followed
under GATT 1947. Except as otherwise provided, where a decision cannot be arrived at by consensus, the matter at issue
shall be decided by voting. At meetings of the Ministerial Conference and the General Council, each Member of the WTO
shall have one vote. Where the European Communities exercise their right to vote, they shall have a number of votes
equal to the number of their member States which are Members of the WTO. Decisions of the Ministerial Conference and
the General Council shall be taken by a majority of the votes cast, unless otherwise provided in this Agreement or in the
relevant Multilateral Trade Agreement”. The recalled provision establishes a preference for the consensus rule “thereby
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consequent need for adaptation and modernization of WTO disciplines, the multifaceted nature of
WTO membership has made it a daunting task to converge on new rules to revise and expand the
legal framework of the multilateral trading system. In particular, since China’s 2001 entrance into the
multilateral trading system, the WTO’s negotiating function has stalled on almost all major issues,
even if the “China Shock™!® is, of course, not the only cause. Nevertheless, central to this serious
political blockage is the overwhelming fact that China’s WTO membership was not followed by the
much-expected transformation to a market-based model for Beijing’s increasingly powerful economy.
The Chinese economic model is solidly grounded in strict governmental central planning, and its
industrial policy is strongly export-oriented, “often carried out by state-owned enterprises (SOEs)

17 and its export

that either engage in exporting directly or supply capital and inputs to exporters
strength has also been attributed to “currency manipulation”!®. Especially the WTO Agreement on
Subsidies and Countervailing Measures (SCM Agreement) has proven inadequate to preserve a level
playing field for non-Chinese economic operators competing with Beijing’s players'®. In the US,
significant economic pressure from China’s production system affected manufacturing industries in
key swing states for the presidential elections. At an initial stage, the United States sought to counter
China’s export strength by challenging what it considered WTO-incompatible Chinese practices
before the multilateral dispute settlement mechanism and by directly adopting trade defense
measures. China sharply defended itself before the WTO adjudicators and also filed complaints
against several US countervailing and antidumping duties and safeguard measures. The Appellate
Body issued a number of reports concluding that the US trade defense measures did not comply with
WTO law. The United States heavily contested the appellate decisions; however, it lacked sufficient
political power to secure the adoption of authoritative interpretations by the WTO General Council
or the Ministerial Conference intervening in the contested WTO reports?’, or to directly achieve a

fostering a culture of inclusivity and agreement” (Chang-fa Lo, Unlocking WTO Decision-Making — Rebuilding
Cooperative Consensus Culture to Remedy the Efficiency Deficit, Singapore, 2026, at p. 12). However, consensus is not
mandatory, as Article IX, para. 1, second sentence, provides for the subsidiary decision-making of voting. In practice,
nevertheless, WTO Members consistently observed the positive consensus rule, conferring a de facto veto on each single
WTO Member (ibid.).

16 See the research The China Trade Shock - Studying the Impact of China's Rise on Workers, Firms, and Markets,
conducted by Professors David Autor (MIT), David Dorn (University of Zurich), Gordon Hanson (Harvard Kennedy
School), whose presentation, papers and data are available at the link https://chinashock.info/.

17 Judith GOLDSTEIN, Alan SYKES, The Perils of Institutional Rigidity, or How the WTO Helped to Sow the Seeds of
Trump, World Trade Review, 2025, pp. 481-488, at p. 484. On the problematic integration of the Chinese economy into
the WTO system cf. also Petros C. MAVROIDIS, André SAPIR, China and the WTO: Why Multilateralism Still Matters,
Princeton, NJ, 2021; Alan O. SYKES, The Law and Economics of International Trade Agreements, Cheltenham, UK, 2023,
chapter 15, pp. 422-449;

18 Judith GOLDSTEIN, Alan SYKES, The Perils of Institutional Rigidity ..., cit., at p. 484. For an in-depth study on currency
manipulation and the multilateral trading system, see Robert W. STAIGER, Alan O. SYKES, “Currency Manipulation” and
World Trade, World Trade Review, 2010, pp. 583-627.

19 On the issue of subsidies and the reform of their discipline in the WTO, see in this book the contributions by Elettra
BARGELLINI and Luca RUBINI (WTO Subsidy Rules in an Era of Industrial Policy: Implications for the Multilateral
Trading System), and by Mandy Meng FANG (Reforming the WTO Subsidy Rules for Clean Energy Transition: Is the
Plurilateral the Way Out?).

20 Pursuant to Article IX, para. 2, of the WTO Agreement “[t]he Ministerial Conference and the General Council shall
have the exclusive authority to adopt interpretations of this Agreement and of the Multilateral Trade Agreements ... The
decision to adopt an interpretation shall be taken by a three-fourths majority of the Members”.
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revision of the relevant WTO rules?!. The United States then decided to sideline political efforts and
dispute settlement engagements, so as to exercise the veto power to block the appointment of
Appellate Body members, and thus the functioning of the two-tier stage of the WTO dispute
settlement system??, and adopt unilateral measures raising tariffs against, in particular, China,
formally invoking the WTO national security exception to justify its domestic measures.

3. Plurilateral Tools at the WTO

The majority of WTO Members refused to get trapped in the paralysis of the multilateral trade
negotiations, promoting formal and informal plurilateral solutions within the WTO system?*. With
reference to dispute settlement, it was possible to establish an interim alternative to the blocked
Appellate Body under Article 25 of the Understanding on Rules and Procedures Governing the
Settlement of Disputes (DSU). This is the Multi-Party Interim Appeal Arbitration Arrangement
(MPIA), an appellate arbitration mechanism preserving the two-tier dispute settlement mechanism to
be respected by those Members accepting it. Notified to the WTO on 30 April 2020%*, the MPIA now
counts 60 parties, with Barbados being the last country to join the plurilateral®’.

Highly relevant, discussed, and commented on are the four so-called Joint Statement Initiatives
(JSIs), adopted by like-minded countries at the 11" WTO Ministerial Conference (MC11) held in

2l The procedure for revising the Marrakesh Agreements is enshrined in Article X of the WTO Agreement, the provision
devoted to “Amendments”.

22 On the criticism of the United States concerning the WTO case law, and the progressive blockage of the functioning of
the Appellate Body through the exercise of the veto power cf. inter alia Elisa BARONCINI, I/ funzionamento dell'Organo
d'appello dell'OMC: bilancio e prospettive, Bologna, 2018.

2 For an overview of plurilaterals at the WTO cf. the contribution by Giovanna ADINOLFI in this book (Plurilateralism
and the Multilateral Trading System: Mapping the Legal Landscape of Variable Geometry), and inter alia Gisela
GRIEGER, The WTO's Negotiating Function Towards Plurilaterals and New Trade Challenge, EPRS | European
Parliamentary Research Service, April 2024; International Chamber of Commerce, What Next for Plurilateral Trade
Agreements? - Expanding and Strengthening Plurilateral Agreements in the Multilateral Trading System, Policy paper,
July 2026.

24 See JOB/DSB/1/Add.12, Statement on a Mechanism for Developing, Documenting and Sharing Practices and
Procedures in the Conduct of WTO Disputes - Multi-Party Interim Appeal Arbitration Arrangement Pursuant to Article
25 of the DSU, 30 April 2020.

25 See JOB/DSB/1/Add.12/Suppl.19, Statement on a Mechanism for Developing, Documenting and Sharing Practices
and Procedures in the Conduct of WTO Disputes, 17 March 2026. On the MPIA cf. the contribution in this book by
Davide GRESPAN (Reassessing the MPIA: Legal Nature, Institutional Developments, and Its Role in the Multilateral
Trading System), and also Elisa BARONCINI, Saving the Right to Appeal at the WTO: The EU and the Multi-Party Interim
Appeal Arbitration Arrangement, Federalismi.it, no. 22/2020, 22 July 2020, pp. 1-33; Carlo CANTORE, “High Hopes” -
Treaty Interpretation in the First Two Appeal Arbitrations under the MPIA, in Elisa Baroncini (Ed.), The WTO as a Major
Actor of Sustainable Development and its Reform Process — The EU Approach, Bologna, forthcoming, 2026; Henry GAO,
Finding a Rule-Based Solution to the Appellate Body Crisis: Looking Beyond the Multiparty Interim Appeal Arbitration
Arrangement, Journal of International Economic Law, 2021, pp. 534-550; Joost PAUWELYN, The WTO's Multi-Party
Interim Appeal Arbitration Arrangement (MPIA): What's New?, World Trade Review, 2023, pp. 693-701; Peter VAN DEN
BOSSCHE, Sai Sumana CHAMARTY, The MPIA and the Future of WTO Dispute Settlement, WTI Working Paper Series,
WTI Working Paper no. 12/2025.
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Buenos Aires in 20172, They are the JSIs on electronic commerce?’, on developing a framework on
investment facilitation®®, on launching a working group on micro, small and medium-sized enterprises
(MSMEs)?, and on advancing ongoing talks on domestic regulation in services trade®°. These
initiatives represent a shift towards plurilateral negotiations, enabling a subset of WTO Members to
progress discussions on contemporary trade issues when there is no political consensus to start and
advance them, and they are achieving remarkable results.

In July 2024, a proposal for an Agreement on Electronic Commerce (ECA) was finalized?!,
and subsequently proposed for incorporation into Annex 4 of the WTO Agreement®. The E-
Commerce Agreement is also at the center of a very important development, reached on 28 March
2026 at the 14" Ministerial Conference (MC14) taking place in Yaoundé: 67 Members decided to
bring the ECA into force through interim arrangements, thus bypassing the lack of positive consensus
of the WTO membership to include this plurilateral agreement in Annex 4°>.

In February 2024, the text of the Investment Facilitation for Development Agreement (IFDA)
was completed®. The IFDA is currently participated in by 131 WTO Members, with a marked
majority of developing countries, that “largely shaped”® the content of this plurilateral agreement.
The IFD Agreement is also open to all the other non-participating WTO Members, based on the most-
favoured-nation (MFN) treatment, and aspires to “facilitat[e] the flow of foreign direct investment
between the Parties, particularly to developing and least-developed country Parties, with the aim of
fostering sustainable development™®. Despite the very high and cross-cutting support, the IFDA has
not yet been incorporated into Annex 4 as a formal WTO plurilateral due to the veto of some WTO
Members®’.

26 On the WTO JSIs see inter alia Fiama ANGELES, Riya ROY, Yulia YARINA, Shifting from Consensus Decision-Making
to Joint Statement Initiatives: Opportunities and Challenges, Graduate Institute Geneva, December 2020; Sait AKMAN,
Bozkurt ARAN, Axel BERGER, Carlos P. BRAGA, Rajeev KHER, Douglas LIPPOLDT, Stormy-Annika MILDNER, Arun NAIR,
Claudia SCHMUCKER, Maarten SMEETS, Reforming the WTO through Inclusive and Development-Friendly Plurilaterals,
Journal of World Trade, 2023, pp. 875-888.

2T WT/MIN(17)/60, Joint Statement on Electronic Commerce, 13 December 2017.

B WT/MIN(17)/59, Joint Ministerial Statement on Investment Facilitation for Development, 13 December 2017.

2 WT/MIN(17)/58, Joint Ministerial Statement Declaration on the Establishment of a WTO Informal Work Programme
for MSMES, 13 December 2017.

SOWT/MIN(17)/61, Joint Ministerial Statement on Services Domestic Regulation, 13 December 2017.

31 See WTO, Information on the Agreement on Electronic Commerce, Geneva, 2025. On ECA, cf. the chapter by Carlo
Cantore (Interim Arrangements for the E-Commerce Agreement: Implications for Dispute Settlement) in this book.

32 WT/GC/W/955, Incorporation of the Agreement on Electronic Commerce into Annex 4 of the WIO Agreement —
Communication from the Members Parties to the Agreement on Electronic Commerce, 5 December 2024. Annex 4 of the
WTO Agreements currently contemplates only two WTO Plurilateral Agreements, the Agreement on Trade in Civil
Aircraft and the Agreement on Government Procurement (GPA). For an analysis of the GPA, see the contribution by Anna
Panarella in this book (Going Plurilateral or Preferential? The WTO Government Procurement Agreement and Its Role
in the Modern Global Economy).

3 WT/MIN(26)/42, Declaration on Interim Arrangements for the Agreement on Electronic Commerce (28 March 2026),
27 April 2026.

3% WT/MIN(24)/17, Joint Ministerial Declaration on the Investment Facilitation for Development Agreement, 25
February 2024. On the IFD Agreement, see the contribution by Niccolo Lanzoni in this book (Beyond Protection and
Liberalisation: Emerging Trends in International Investment Facilitation).

35 See the presentation of the IFDA on the WTO website, The Investment Facilitation for Development (IFD) Agreement,
at the link https://www.wto.org/english/tratop _e/invfac public_e/invfac intro_e.htm.

36 Article 1 on "Objectives" of the IFDA.

37 See infra the subsequent paragraph of this chapter.
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Currently, only the results of the JSI on services domestic regulation (SDR) have already
entered the WTO rulebook. They have been introduced by 57 parties as commitments in their
schedules under the General Agreement on Trade in Services (GATS), while a total of 72 WTO
Members have declared their intention to follow the same institutional choice?®.

The WTO also hosts various informal groupings considering highly relevant trade-and issues,
or sensitive review topics of already existing WTO Agreements. Inter alia, in 2020, they were set up:
the Informal Working Group on Trade and Gender*’; the Informal Dialogue on Plastics Pollution and
Environmentally Sustainable Plastics Trade*’; the Trade and Environmental Sustainability Structured
Discussions (TESSD)*!. In 2021, the Fossil Fuel Subsidy Reform initiative was created*?; and in
2023, Informal Talks on Trade and Industrial Policy were introduced®.

4. The WTO Debate on Plurilateral Initiatives

Despite their relevance and success among a significant part of the WTO membership,
accepting the JSIs within the WTO, on the basis of the consensus rule, remains quite challenging.
India, South Africa, and Namibia have been formal opponents to the Joint Statement Initiatives, and
they were joined in their position by Tiirkiye with reference to the IFDA. The first three Members
dissented from the launch and discussion of the JSIs within the WTO institutional framework, as well
as from the suggestion to formally incorporate them into Annex 4 or to integrate their results by
modifying the GATT or GATS schedules*. Those developing countries claimed that to start
negotiating a new agreement within the multilateral trading system, the previous adoption -by all the
WTO membership through positive consensus- of a formal mandate foreseeing the discussions on
that agreement was needed; however, the JSIs were announced by a group of Members on the

1™ WTO Ministerial Conference in Buenos Aires®. Furthermore, India, South Africa

sidelines of the 1
and Namibia affirmed that, once the draft of such agreement, contemplated in a WTO negotiating
mandate, was finalized, Article X, para. 9, of the WTO -pursuant to which “[t]lhe Ministerial
Conference, upon the request of the Members parties to a trade agreement, may decide exclusively by
consensus to add that agreement to Annex 4°**- had to be observed in order to adopt and qualify that

new agreement as a WTO plurilateral legal source officially built-in in Annex 4. They thus rejected

38 On the JSI concerning services and its implementation cf. the contribution in this book by Jan BOHANES (Services
Domestic Regulation - Good Regulatory Practices as part of the WTO Rulebook under a Plurilateral Initiative
Implemented on an MFN Basis), and infra the subsequent paragraph of this chapter.

3 Cf. the chapter in this book by Maryam QASIM (Trade and Gender Initiatives at the WTO: Analyzing Critical Mass
Approach.

40 See the contribution in this book by Roberta MAZZERO (Trade and Plastic Pollution: The Role of the WTO Dialogue
on Plastics and its Relationship with the Global Plastics Treaty).

4 See the dedicated WTO webpage Trade and Environmental —Sustainability —at the link
https://www.wto.org/english/tratop _e/tessd_e/tessd_e.htm.

42 See the contribution in this book by Federico SISCARO (Saving Multilateralism through Informality? The WTO Fossil
Fuel Subsidy Reform Initiative in an Era of Fragmentation).

43 Members Share Views in Informal Talks on Trade and Industrial Policy, WTO Press Release, 26 September 2023.

4 See WT/GC/W/819/Rev.1, The Legal Status of “joint Statement Initiatives " and their Negotiated Outcomes — Revision,
30 April 2021.

4 Beyond the WTO documents quoted above, see also ...

46 Emphasis added.
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the suggestion, advanced by Canada, that if a proposed plurilateral agreement achieves “critical mass
of coverage” and is “open” -i.e., it extends its advantages to non-parties through the presence, in its
proposed text, of the most-favoured nation clause- no WTO membership consensus is required for
that agreement to be listed among the plurilaterals of Annex 4*7. Likewise, India, South Africa, and
Namibia did not consider to be WTO-compatible the other solution promoted by the JSIs’ supporters,
when technically feasible -i.e., the addition of the outcomes of a JSI into an already in force WTO
Agreement through unilateral amendments to the JSIs’ supporters’ schedules. This approach was

chosen to implement the Joint Initiative on Services Domestic Regulation*®

: in this case, each
participant inscribed the Reference Paper on SDR* as an “additional commitment” under GATS
Article XVIII in its own schedule of specific commitments®. But for India, South Africa, and
Namibia, this unilateral modification of GATS schedules by the group of WTO Members accepting
the SDR Reference Paper confuses amendments to rules (providing for a demanding decision-making
mechanism’!) with revisions to schedules (which inter alia, pursuant to Article XVIII of the GATS,
require a prior negotiation involving all the WTO membership>?).

Tiirkiye joined the three opponents in March 2024, when its Ambassador at the General
Council, examining the proposal to incorporate the IFDA into Annex 4 of the WTO Agreement>?,
declared that his Government dissented to the inclusion of new WTO plurilaterals into the multilateral
trading system without the positive consensus of all the WTO Members, as requested by Article X of
the WTO Agreement, that “accords Members the right to ensure the integrity of the WTO legal
framework”, conferring them, in this perspective, a veto power also for proposed plurilaterals not
creating “any rights and obligations for the non-parties™*. Even so, this year, at MC 14, Tiirkiye lifted
its objection to the formal IFDA incorporation into the WTO legal framework>. Indeed, Tiirkiye’s
Minister of Trade Omer Bolat explained that “[n]otwithstanding its long-standing concerns and
reservations on the matter, Tiirkiye made this decision in order to bolster the WTO and support the
development needs of the wider membership, especially the African continent™°.

Also South Africa reconsidered its opposition to the WTO incorporation of the JSIs’

agreements, albeit limiting its revised approach, strictly focused to the IFDA, probably bearing in

47 JOB/GC/201, Strengthening and Modernizing the WTO: Discussion Paper — Communication from Canada, 24
September 2018.

B WT/L/1129, Declaration on the Conclusion of Negotiations on Services Domestic Regulation, 2 December 2021.

49 INF/SDR/2, Joint Initiative on Services Domestic Regulation — Reference Paper on Services Domestic Regulation, 26
November 2021.

30 “Members shall inscribe the disciplines in Section II in their Schedules as additional commitments under Article X VIII
of the Agreement” (INF/SDR/2, cit., Section I, para. 7.

31 See Article X of the WTO Agreement and Article VI, para. 4, of the GATS.

32 “Members may negotiate commitments with respect to measures affecting trade in services not subject to scheduling
under Articles XVI or XVII, including those regarding qualifications, standards or licensing matters. Such commitments
shall be inscribed in a Member’s Schedule” (Article XVIII, devoted to “Additional Commitments”, of the GATS).

33 WT/GC/W/927, Incorporation of the Investment Facilitation for Development Agreement into Annex 4 of the WTO
Agreement — Communication from the Members Parties to the Agreement, 8§ March 2024.

3 WT/GC/M/210, Minutes of the Meeting Held in the Centre William Rappard and in Virtual Format on 21-22 March
2024, 17 May 2024, para. 8.42, emphasis added.

55 WTO Press Release, MC14 Opens in Yaoundé with Call to Reinvigorate WTO in Time of Crisis, 26 March 2026.

SO WT/GC/284, The Views of Tiirkiye on the 14" WTO Ministerial Conference Qutcomes — Communication from Tiirkive,
7 April 2026. See also WTO: Turkiye Demands Clarity on E-Transmissions, Rejects 4-Year Moratorium, TWN, 10 April
2026.
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mind that such Agreement is sustained by more than three-quarters of the WTO membership, i.e. 131
WTO members representing all regions, including “94 developing economies, 29 of which are least
developed countries™’. At the General Council meeting of December 2025, the representative of
South Africa declared that “[w]hile at this stage we are not ready to land consensus for incorporation,
we have no objection to having this item taken to the Ministers for discussion”>®. Therefore, South
Africa has not completely abandoned its systemic concerns regarding the formal WTO incorporation
of all JSI outcomes but has opted for a more pragmatic and constructive case-by-case approach®.
South Africa’s support for the transmission of the item on the incorporation of the IFDA into Annex
4 of the WTO Agreement for the MC14 agenda was very much welcomed by the IFDA parties,
particularly by the developing countries supporting that JSI agreement®.

Last but not least, it should be noted that while Namibia’s formal 2021 objection remains on
the WTO record, there is nonetheless no public evidence that Namibia is still an active opponent of
all WTO plurilateral initiatives today. On the contrary, very recently, India has also begun to soften
its rigid stance against JSIs and informal plurilateral initiatives at the WTO, doing so through a new
ad hoc communication within the debate on variable geometry in WTO reform discussions revitalized
by the @lberg Report®!. Such Communication, circulated on 15 September 2026, and significantly
entitled “Guiding Principles for Plurilateral Initiatives and Agreements at the WTO”%, recalls the
centrality of the principle of multilateralism, and thus the right and duty of the Members “to preserv|e]
the integrity of the WTO framework™®*; the nature, complementary to the WTO system, that has to
characterize the plurilateral initiatives; and the need to respect “institutional competence and scope
of the WTO”*. In fact, plurilateral tools “concerning matters principally addressed in other
international organizations, as well as initiatives that may extend beyond trade matters as covered by
the Marrakesh Agreement, should be approached with due regard to institutional competence,
coherence and the avoidance of duplication”, bearing in mind that “[s]uch initiatives should
complement, rather than duplicate, or displace, work undertaken in other relevant international fora,
and should preserve the coherence of the multilateral trading system and the distinct mandate of the
WTO”%. Recalling also that consensus-based decision-making has to be preserved, India seems to
be now open to plurilaterals, provided that they can be thoroughly examined also by developing
countries. This means ensuring that those WTO Members can participate in JSIs discussions in full
transparency and meaningful engagement, as well as equipping developing countries with the

7 'WTO, The Investment Facilitation for Development (IFD) Agreement, July 2026, available at the link
https://www.wto.org/english/tratop_e/invfac_public_e/invfac intro_e.htm.

S WT/GC/M/222, Minutes of the Meeting Held in the Centre William Rappard and in Virtual Format on 16-18 December
2025, 13 February 2026, para. 10.18.

% On these aspects, see Danish SHAIKH, The WTO at a Crossroads: Power, Development, and the Future of Global Trade
- Interview with South Africa’s WTO Ambassador Mzukisi Qobo, The International Wire, 4 February 2026.

60 See the statements by Mozambique, Zambia, and Barbados at the December 2025 General Council meeting reported
in WT/GC/M/222, cit., paras. 10.41, 10.175, 10.249.

1 JOB/GC/483, WTO Reform — Written Report by Facilitator to the General Council - H.E. Mr Petter Olberg (Norway)
— Facilitator on WTO Reform, 12 December 2025.

2 WT/GC/REFORM/W/14, Guiding Principles for Plurilateral Initiatives and Agreements at the WTO — Communication
from India, 16 September 2026.

6 WT/GC/REFORM/W/14, cit., para. 1.4.

% WT/GC/REFORM/W/14, cit., para. 3.1, lett. g.

85 Ibid.
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necessary tools to assess whether becoming part of a JSI is beneficial for them. Hence, through the
requested set of safeguards ensuring that all Members “understand an initiative’s scope ... [and] its
possible implications”®®, India appears to offer a procedural opening for plurilateral tools -the
adoption of a set of safeguards®’- at the same time constantly seeking consensus to avoid
fragmentation and any form of imposition on, or marginalization of, any WTO Member.

The inclusivity approach, benefitting developing and least-developed countries in order to
promote plurilateral tools, is concretely advocated in the joint communication from New Zealand,
Norway and Singapore dated 9 September 2026°. The three WTO Members propose the creation of
a platform to enable full and easy access to all the pieces of information concerning plurilateral
initiatives, offering inter alia a “pool of experts available to provide advice to the interested

developing or LDC Member®

, a list of technical assistance tools and programmes offered by other
international organizations, so as to close the gap of asymmetrical resources and expertise hindering
the full, conscious and constrictive participation by all WTO Members.

The debate on variable geometry at the WTO is significantly supported by the important and
constructive re-engagement of the United States in the multilateral trading system and its reform
process. It is relevant the official communication circulated by the United States within the WTO
reform discussions’ fostered by the @lberg Report’!. In December 2025, also in view of the
forthcoming 14" WTO Ministerial Conference, the US thus stated that, alongside the principle
according to which “no obligation should be imposed on any Member without that Member’s
consent”, another “reasonable principle” should be respected within the Marrakesh system, i.e. that
“Members ... willing to consent to a new obligation should be able to forge a new agreement among
themselves™’2. In particular, the US encouraged plurilaterals “within the architecture of the WTO
agreements™’* -hence implicitly declaring the relevance of the multilateral trading system as a
privileged platform to shape the new rules of the commerce of the XXI century, and the central and
indispensable role of the WTO Secretariat, which the US has been nevertheless reproaching for its
too independent and articulated activities agenda’®. Plurilateral agreements permitting WTO
Members “that are ready to take on new commitments to do so in a reciprocal manner, while allowing

other Members to join and gain benefits of those commitments in the future”’”

, make it possible for
“like-minded trading partners committed to fair and reciprocal trade to strengthen their ties for their

mutual benefit” and represent “a priority” for the US’®. The North-American country declared to be

% WT/GC/REFORM/W/14, cit., para. 3.1, lett. e.

7 Ravi Dutta MISHRA, India Opens Door to Deals Among Smaller WTO Groups — With Conditions, The Indian Express,
17 September 2026; Kirtika SUNEJA, India Proposes 8 Guardrails in Softening of Stance on Plurilateral Pacts at WTO,
The Economic Times,18 September 2026.

% WT/GC/REFORM/W/11, Strengthening Inclusivity of Plurilateral Initiatives — Joint Communication from New
Zealand, Norway and Singapore, 9 September 2026.

% WT/GC/REFORM/W/11, cit., para. 4.

" WT/GC/W/984, On WTO Reform — Communication by the United States, 15 December 2025.

"1 JOB/GC/483, WTO Reform — Written Report by Facilitator to the General Council - H.E. Mr Petter Olberg (Norway)
— Facilitator on WTO Reform, 12 December 2025.

2 WT/GC/W/984, cit., para. 2.1.

3 WT/GC/W/984, cit., para. 2.2.

7 WT/GC/W/984, cit., paras. 3.4 and 3.5.

S WT/GC/W/984, cit., 2.2.

76 Ibid.
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“frustrated by our inability to enter into meaningful agreements at the WTO with other Members that

277

want to do so”’’, complaining about the few WTO Members vetoing new WTO plurilateral

agreements, underlining that “[i]f the WTO is to have a future as a negotiating forum, it is likely to

be for plurilateral negotiations”’®

, and concluding that in case of “no path for Members to enter into
plurilateral agreements at the WTO”, then “[t]rade negotiations will [nevertheless] happen, but not at
the WTO”7.

The US approach was promptly endorsed by the European Union. In its January 2026
submission on WTO reform, the EU, invoking predictability, fairness, and flexibility to innovate the
multilateral trading system, noted the expanded WTO membership, which entails articulated and
diverse needs, interests, and preferences among WTO Members®®. “[A] reformed future trading
system”, observed the EU, thus requires “to cater for a more flexible framework of rules”, further
considering that “[a]ccomodating different types of plurilateral approaches is a necessary recognition
that the future trading system will inevitably be more multi-layered than envisaged in 1995 and
compel “a return to the acceptance of variable geometry as was the case under the GATT”®!. In
addition to declaring that “[t]he reformed system should facilitate closer economic cooperation
through plurilaterals ... in particular when they are MFN-based”, the EU also called for a reform
including informal approaches such as that of clubs among willing partners, and non-open
plurilaterals, i.e., agreements within the WTO “where benefits are only available to participants, on a
reciprocal basis”®2.

Another important supporter of plurilaterals is South Korea, looking for “a more responsible
exercise of consensus in the consideration of plurilateral outcomes™®? to be facilitated through the
possibility for non-participating Members to “submit in writing any concrete concerns regarding
possible implications for their existing rights and obligations, which participants would consider as
their work proceeds”*. Similarly, Japan remarks that “[u]tulizing plurilateral trade agreements is
essential for ensuring more agile rule-making that responds to changes in the global trade

285

landscape™®, asking Members expressing objections to the incorporation of a plurilateral agreement

. [to] explain the material harm they would suffer from the implementation of the plurilateral
agreement, citing the specific provisions”¢. Besides, building confidence in plurilateral work within
the WTO -which includes “formal plurilateral agreements and negotiations as well as less formal,

9587

Member-led activity such as structured discussions, dialogues and informal working groups”®’- is at

7 Ibid.

78 Ibid.

7 Ibid.

80 WT/GC/W/986, EU Submission on WTO Reform — Communication from the European Union, 21 January 2026.

8L WT/GC/W/986, cit., section 3.

82 Ibid.

8 WT/GC/REFORM/10, Revitalizing the WTO's Negotiating Function: A Structured Pathway for Plurilateral
Agreements and A Responsible Practice of Consensus — Communication from the Republic of Korea, 16 July 2026, para.
1.4.

8 WT/GC/REFORM/10, cit., para. 2.4.

8 WT/GC/REFORM/W/8, Designing Together a Fairer and More Dynamic System — Communication from Japan, 13
July 2026, para. 3.3.

8 WT/GC/REFORM/W/8, cit., para. 3.4, lett. a).

8 WT/GC/REFORM/W/13, Progress Through Flexibility: The Case for Plurilateral Work at the WTO — Communication
from the United Kingdom, 15 September 2026, para. 2.2.
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the heart of the contribution of the United Kingdom to the WTO reform debate, considering
transparency and inclusivity the pillars for the success of the flexibility formula at the WTO.

Last but not least, China’s pragmatic approach has to be emphasized. It proposes to “enable
agile decision-making at different speeds among the diverse membership while respecting the

9988 2589

consensus principle”®®, qualifying plurilateral agreements as “a building block for multilateralism™”,

and underlining that “[a] middle way between the poles of moving all together and not moving at all

will help WTO deliver more for its Members™.

5. Conclusions: The Role of the WTO and the Reasons for this Research Project

From our overview of the WTO plurilateral tools and the interesting, much-participated
debate, also within the WTO reform discussion, on their incorporation into the Marrakesh legal
framework, it emerges that no WTO Member denies the value of plurilaterals in updating and
modernizing the multilateral trading system. Views diverge on the legal basis for promoting
plurilateral tools and on the decision-making mechanism to follow to formally include them in the
WTO rulebook, but there is always value in discussion, even in an environment of disagreement.

The mounting interest in plurilaterals, also from the business community®!, indicates that all
the players of global trade are realizing that the variegated nature of the wide WTO membership is
certainly a value, as it allows all Members to systematically meet, exchange views, and debate in
Geneva on trade policy and trade-related issues; but, at the same time, makes it very difficult that the
166 trading partners agree all together on any new rules concerning any subject. Therefore,
plurilaterals may represent the most effective and close-to-the-mark response to the need for new
rules for global trade in the XXI century. They may be formal or informal, they may consist of
groupings, or structured discussions; they all have the merit of keeping discussions going. To make
the most of the current transversal interest in variable geometry at the WTO, transparency,
inclusiveness, and participation, with regard to economic operators and stakeholders too, have to be
continually promoted®?. In this perspective, and work, the WTO Secretariat has to be supported.

The demand for new international regulations to ensure stability and predictability in global
trade is leading to several interesting plans and tools also outside the WTO legal framework. We may
recall here the set of bilateral agreements and arrangements on digital trade®, critical minerals’, and
the so-called “Trump trade deals”, defined to reduce the very high US tariffs adopted under the current

8 WT/GC/W/989, China'’s Position Paper on WTO Reform Under the Current Circumstances — Communication from
China, 16 February 2026, para. 8.

8 WT/GC/REFORM/W/12, Further Reflections and Suggestions on WTO Reform — Communication from China, 14
September 2026, para. 4.2, lett. b).

O WT/GC/W/989, cit., para. 8.

1 See e.g. the continuous participation of stakeholders at the WTO Public Forum meetings, whose reports, data, and
records are available at the link https://www.wto.org/english/forums_e/public_forum_ e/public_forum e.htm.

92 See Maria PAGAN, Why Transparency Must Come First in Fixing Global Trade’s Big Problem, Hinrich Foundation
Report, September 2026.

3 On digital partnership cf. in this book the contribution by Federico Ferri (The Legal Dimension of the EU Digital
Partnerships: Unicorns or Chameleons?).

% See e.g. the set of memoranda of understanding signed by the European Commission with several third countries with
the EU Raw Material Diplomacy, whose texts are available at the link https:/single-market-
economy.ec.europa.eu/sectors/raw-materials/areas-specific-interest/raw-materials-diplomacy_en.
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US administration®®. They are pragmatic solutions, accepting an immediate agreement on common
rules, when possible, without waiting for political conditions to be met before concluding only
ambitious, all-inclusive trade and investment treaties.’® Additionally, we recall the ongoing booming
of the traditional and articulated preferential agreements®’, together with the strengthening of regional
associations”® and the creation of clubs”. All these forms of cooperation through formal agreements
and informal arrangements may represent, and be managed as, “stepping stones toward a global

rebalancing”!®

, elevating those deals to bigger rules-based collaborations. And the latter could find
their natural, most appropriate, and rewarding location at the WTO, where they could be administered
in the best transparent, fair, open, and inclusive manner.

As the tight confrontation within the WTO continues, sometimes presenting problematic
opposing views, they are the same WTO Members, gathered in consolidated regional and economic
fora, who advocate for the cause of the plurilaterals and acknowledge their growing role in innovating
the governance of the multilateral trading system. In the May 2026 Suzhou Statement, the Ministers
Responsible for Trade of the Asia-Pacific Economic Cooperation (APEC) recognized “the positive
role that plurilateral negotiations at the WTO, including the Joint Statement Initiatives (JSIs), are
playing in advancing issues of interest to Members, and in addressing contemporary trade issues,
fostering new ideas, facilitating economic growth, and building momentum toward multilateral
outcomes”!°!. APEC Trade Ministers also “note[d] the efforts of participating Members of the WTO
JSIs to incorporate the Investment Facilitation for Development (IFD) Agreement and WTO
Agreement on Electronic Commerce (ECA) into the WTO legal framework ... [and] the efforts by
economies to participate in and implement the JSI on Services Domestic Regulation”!%2. The Leaders
of BRICS countries'®, in the 2026 New Delhi Declaration, affirmed they “will engage constructively
in the WTO reform to enhance the WTO’s authority, effectiveness, inclusiveness, and relevance, and

% For an overview on the Trump trade deals see Inu MANAK, Trucking Trump’s Trade Deals, Council on Foreign
Relations, 17 March 2026.

% See Marc L. BUSCH, Petros C. MAVROIDIS, Trump May Have Breathed New Life into the World Trade Organization,
The Hill, 18 September 2026.

7 On preferential trade agreements (PTAs) see the chapter in this book by Carlo De Stefano (Environmental Protection,
the Fight against Climate Change and the Prevention of Disasters in and outside Plurilateral Trade Agreements).

% On this issue cf. the contribution by Luca RUBINI in this book (The EU-CPTPP Dialogue: Mapping the Normative
Space of Trade and Subsidy Regulation).

9 They are groups of like-minded countries agreeing on common principles on specific issues to facilitate trade among
them. See e.g. the Climate Club set up by the G/ in Elmau: G7 Leaders’ Communiqué, Elmau, 28 June 2022, at p. 4; G7
Statement on Climate Club, Elmau, 28 June 2022; G7 Terms of Reference for the Climate Club, 12 December 2022.

100 Joost PAUWELYN, How the US Reciprocal Tariff Plan May Save the Global Trading System, World Trade Review,
2025, pp. 509-524, atp. 511.

101 2026 APEC Ministers Responsible for Trade Joint Statement, Suzhou, People's Republic of China, 23 May 2026, para.
16.
102 Jbid. Tu Xinquan, Dean of the China Institute for WTO Studies at the University of International Business and
Economics in Beijing, remarked that as “the traditional multilateral trading rules system, mainly designed for goods and
services trade, has limited adaptability to emerging issues ... APEC economies should therefore be encouraged to pioneer
new approaches within the WTO framework through plurilateral arrangements” (comments reported in APEC Trade Meet
Ends with Broad Consensus, 26 May 2026).

103 BRICS is the forum currently bringing together 11 emerging and developing countries (see the presentation on the
Indian governmental website on BRICS: https://www.brics2026.gov.in/about-us/). The acronym “BRICS” comes from
the original parties of the forum, i.e. Brazil, Russia, India, China, and South Africa.
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build an open world economy”!*, and, “[i]n this regard”, the BRICS Leaders “recognize[d] that it is
important to identify appropriate pathways for plurilateral initiatives into the WTO legal framework
including on development-oriented issues, and to explore the formulation of forward-looking rules in
the WTO”'%. Also, the G7 Trade Ministers have endorsed plurilateral initiatives, in their case with a
comprehensive approach, as they underlined their relevance both outside the WTO, recalling critical
minerals supply chains, and within the WTO context!%.

From what is reported in this chapter, it is crystal clear, on the one hand, the overwhelming
recourse by the WTO membership to the institutional structure, the logistics, and the support of the
Secretariat of the WTO to discuss not only how to revise the Marrakesh Agreements, but also how to
deal with a wide variety of trade-and issues currently not present in the WTO rulebook. On the other
hand, the value of the necessary, irreplaceable and indispensable structure of the WTO in handling
variable geometry and plurilaterals emerges unchallenged: the multilateral trading system is to be
preserved and strengthened as a multilateral platform'%’, where it is possible to debate the new topics
of global trade and host the new rules of the XXI century, promoting plurilaterals within its system!%,
with the possibility to aggregate in plurilateral tools, under the WTO structure, initiatives and deals
started outside the Geneva framework!?. The final purpose is to rebalance the world trade order under
shared values and fair rules. Reforming and reinforcing the WTO system is consequently a compass
to follow for all its Members, and plurilateral tools represent an optimal, available, and effective
means to do so.

The complex and challenging scenario presented in this introductory chapter reveals the
centrality of plurilateral tools in supporting an open, balanced, growth-promoting, and fair global
governance of international trade in our time. It also explains why we humbly decided to submit a
proposal to the Italian Ministry of Foreign Affairs and international Cooperation (MAECI) to
investigate the demanding issue of plurilaterals in and outside the WTO through a highly qualified
international group of research of senior and junior academics, civil servants and practitioners, where
we have the privilege and honour to have been joined and accompanied by Professor Giorgio

104 BRICS New Delhi Declaration: Building for Resilience, Innovation, Cooperation and Sustainability, 12 September

2026, para. 20.

105 1bid. See also The Sixteenth Meeting of the BRICS Trade Ministers: Chair’s Statement and Outcome Document, 7
August 2026.

106 <. We note that there is growing recognition among WTO Members of the need to improve the Organization’s ability
to respond to contemporary trade realities and Members’ interests. We call for constructive discussion at the WTO to
drive meaningful reform. We acknowledge that agreed-upon rules in the WTO are key to facilitating global trade. We
underline the valuable role plurilateral initiatives can play in advancing progress on issues relevant to Members. We also
underline the importance of a permanent moratorium on customs duties on electronic transmissions” (Evian G7 Trade
Ministers' Communique, cit., para. 12, emphasis added).

107 See Gabrielle MARCEAU, Jian Ling TEO, Sean RAPPA, Navigating the New Frontiers in International Trade: The World
Trade Organization as a Global Governance Forum, Journal of World Investment & Trade, 2025, pp. 1-42.

108 Bernard M. HOEKMAN, Charles F. SABEL, Plurilateral Cooperation as an Alternative to Trade Agreements: Innovating
One Domain at a Time, Global Policy, 2021, pp. 49-60; Bernard HOEKMAN, Charles SABEL, Open Plurilateral
Agreements, International Regulatory Cooperation and the WTO, EUI Working Papers RSCAS 2019/10; Bernard M.
HOEKMAN, Petros C. MAVROIDIS, WTO “a la carte” or “menu du jour”? Assessing the Case for More Plurilateral
Agreements, European Journal of International Law, 2015, pp. 319-343; Ana PERES, Transience of (In)Formality: The
Role of the Joint Initiatives in Reforming the WTO Negotiations, World Trade Review, 2024, pp. 385-407.

199 On this aspect cf. Marc L. BUSCH, Petros C. MAVROIDIS, Trump May Have Breathed New Life into the World Trade
Organization, cit.
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Sacerdoti, former Member and President of the Appellate Body of the WTO, one of the major world
experts of International Economic Law.

The activities that have been realized for our research, including the Workshop of 5 May 2026
and the present e-book gathering the papers of the UNIBO-MAECI project, could not have been
implemented without the precious and generous work of Niccoldo Lanzoni and Giulia Bortino, to
whom also the support of Roberta Mazzero has been subsequently added. I am largely indebted to all
of them. I also express my gratitude to the Director of the Department of Legal Studies of the
University of Bologna, Professor Federico Casolari, the best guide under whom to prepare, present
and realize our research activity, and to Doctors Maria Teresa Bastiani and Giuseppe D’Orsi, the
MAECI officials who generously assisted us, with their precious and competent advice on how to
improve our work to better meet the demands of the everchanging scenario of international economic
relations. My appreciation also goes to Doctors Serena Mocci and Monica Nigro, officials in the
research office of the Department of Legal Studies, for their valuable administrative assistance for
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Plurilateralism and the Multilateral Trading System: Mapping the Legal
Landscape of Variable Geometry
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Giovanna Adinolfi, University of Milan
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1. Introduction

The multilateral trading regime enshrined in the Marrakesh Agreement (MA) establishing the
World Trade Organization (WTO), signed on 15 April 1994 and entered into force on 1 January 1995,!
is based on the single-taking approach, whereby all 166 WTO Members possess equal legal status
and are subject to identical obligations. Since its inception, the WTO legal order has nevertheless
accommodated areas of differentiation, for instance by introducing norms for special and differential
treatment for developing and least-developed countries and, for the present analysis, by including
legal instruments that apply exclusively to a subset of the membership. Over the past decade, this
structural variability has gained new momentum. An increasing number of trade and trade-related
initiatives are negotiated among coalitions of willing parties, both within and outside the WTO.

This contribution will refer to the outcome of these negotiations as “plurilaterals”. This term will
be used to denote any trade deal that does not involve the entirety of the WTO membership,
irrespective of the specific legal basis (if any) on which it rests. Understood in these terms, the
category cuts across the formal distinctions the WTO legal order itself draws, in particular the
distinction between Multilateral Trade Agreements (MTAs) and Plurilateral Trade Agreements
(PTAs) under Article II:2 and II:3 of the MA.

Two broad families of deals emerge. The first comprises plurilaterals concluded within, or at least
anchored to, the institutional and normative framework of the MA, whose legal effects are governed
by the WTO law itself (hereinafter, “WTO plurilaterals”, a broader category than the PTAs envisaged
in Article I1:3 of the MA). The second comprises “non-WTO plurilaterals”, negotiated and concluded
outside the WTO framework, whose subject-matter overlaps with WTO trade or trade-related

! The updated texts of the WTO agreements are available at https://www.wto.org/english/docs_e/legal e/legal e.htm.
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disciplines, and whose relationship to WTO law is therefore governed either by subordination or
primacy clauses included in their text or by general international law. This distinction is not merely
taxonomic. It matters because the applicable legal regime, and the interpretive tools available to
address any frictions with WTO law, differ between the two categories. Where a WTO plurilateral
raises questions internal to the institutional and normative architecture of the Organization, a non-
WTO plurilateral instead raises questions of general international law, chiefly concerning the law of
treaties and States’ international responsibility for conduct inconsistent with obligations owed under
WTO law.

Against this background, the present contribution pursues a twofold objective: first, to provide a
systematic legal mapping of the various forms of trade cooperation that have emerged in recent
practice, situating each within, or outside, the institutional and normative architecture of the WTO;
and, second, to assess the extent to which this proliferation of differentiated, and at times informal,
trade cooperation is compatible with WTO law.

2. WTO Plurilaterals
2.1 Plurilateral Trade Agreements under Article I1:3 MA

Among the various categories of instruments that WTO law contemplates or tolerates but that do
not bind the whole membership, the clearest and doctrinally least controversial example is constituted
by the Plurilateral Trade Agreements listed in Annex 4 to the MA. Pursuant to Article II:3 of the MA,
PTAs bind only the WTO Members that have specifically accepted them and therefore depart openly
from the single undertaking approach. As is well known, the original list of PTAs comprised four
texts. Today, only two remain, i.e. the Agreement on Trade in Civil Aircraft and the most economically
significant Agreement on Government Procurement.?

Annex 4 to the MA does not include a closed list, but its expansion is itself telling of the
difficulties that attend this route of trade cooperation. Under Article X:9 of the MA, adding new
agreements to Annex 4 requires a decision of the WTO Ministerial Conference adopted by consensus.
As a matter of law, a decision that does not meet the objection of any Member is required. Therefore,
variable geometry is permitted, provided non-participating Members do not object. When the MA
was concluded, this seemed the preferable solution. Once all States participating in the Uruguay
Round negotiations accepted a departure from the single undertaking approach for the Annex 4
agreements, it seemed obvious that further departures would require the same degree of convergence.

However, recent practice illustrates how stringent this requirement is. The joint initiatives on
investment facilitation for development and on electronic commerce, launched in 2017 at the end of
the 11" Ministerial Conference, have led to two agreements designed as strictly anchored to the MA 3

2 The other two PTAs, the International Diary Agreement and the Agreement on Bovine Meat, terminated as of the end
of 1997: see WTO doc. IDA/7 and WTO doc. IMA/8, both adopted on 30 September 1997.

3 For a legal analysis of WTO joint statement initiatives, see J. KELSEY, The lllegitimacy of Joint Statement Initiatives
and Their Systemic Implication for the WTO, in Journal of International Economic Law 2022, p. 2 ff.
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Regarding the Investment Facilitation for Development Agreement (IFDA)* concluded in 2024 and
co-sponsored by 126 Members, participation and membership are open exclusively to WTO
Members;”’ its text is deposited with the Director-General, and the WTO Secretariat services it.°
However, the 14th Ministerial Conference in late March 2026 did not agree to incorporate it into
Annex 4, due to India’s opposition.” The Agreement on Electronic Commerce (AEC) has features
similar to those of the IFDA.? Likewise, co-sponsored by 73 members, its incorporation in Annex 4
has also been rejected, in this case due to opposition from India, South Africa, and Tiirkiye.’

WTO law thus imposes a procedural bottleneck on the recognition of new Annex 4 instruments
that rests on the principle that nothing is agreed unless all Members concur — a rule that, in effect,
grants every WTO Member a de facto veto over new PTAs. The cost of this arrangement should not
be underestimated: it leaves the multilateral trading system unable to incorporate legal regimes on
new and prevailing trade interests through the plurilateral channel, even where a large and
economically significant majority of the membership is prepared to move forward.!® Variable
geometry, in other words, appears to be tolerated by WTO law only on condition that no Member
objects. This condition neutralises the flexibility the plurilateral format was originally designed to
provide, notwithstanding its benefits. The conclusion and entry into force of new plurilateral
agreements under Article II:3 of the MA would institutionalise cooperation on new trade issues; the
new agreements would be open to later accession by other non-participating WTO Members;!! non-
participants to the IFDA would be free riders, since the agreement includes an MFN clause;'? finally,
any disputes among participants could be settled according to the WTO Dispute Settlement
Understanding.

With regard to the AEC, because of the above, 67 of its parties adopted, in March 2026, a
Declaration on Interim Arrangements, opting for the Agreement to enter into force in their mutual
relationships, pending a decision under Article X:9 of the MA.!3 Paragraph 5 of the Declaration

4 The text is available in WTO doc. INF/IFD/W/55 of 13 February 2024. On the IFDA and, more in general, in investment
facilitation agreement, see A. BERGER, M. CHI (ed. by), The Making of an International Investment Facilitation
Framework. Legal, Political and Economic Perspectives, Cambridge University Press, Cambridge, 2025 and D.
PAUCIULO, L’accordo Sulla “Facilitazione degli investimenti per lo sviluppo” adottato dall’Organizzazione mondiale
del commercio: una prima lettura, in Diritto del commercio internazionale 2025, p. 467 ff.

> See Article 45.1 of the IFDA.

¢ See Article 45.1 and 45.12 of the IFDA.

7 Previously, South Africa and Tiirkiye also opposed, but they stepped back, respectively in December 2025 and March
2026: see P. UNGPHAKORN, /29 WTO members fail at 12th attempt to formalise plurilateral investment deal, posted July
22,2024 (later updated) available at https://tradebetablog.wordpress.com.

8 The text of the AEC is available in WTO doc. WT/GC/W/955 of 5 December 2024. In legal literature, see M. BURRI, 4
WTO Agreement on Electronic Commerce: An Inquiry Into Its Legal Substance and Viability, in Georgetown Journal of
International Law 2022, p. 565 ff.

? For the latest request of incorporation, see WTO doc. WT/GC/W/963/Rev.1 of 3 December 2025; see P. UNGPHAKORN,
E-commerce initiative is the latest WTO rule-making effort to be blocked, posted February 19, 2025, updated March 30,
2026.

0 It is estimated that co-sponsors of the AEC cover more than 70% of global trade (see
https://www.wto.org/english/tratop _e/ecom_e/joint statement e.htm#documents), while an outstanding majority of
Members co-sponsoring the IFDA are developing or least-developed countries, mostly interested in its entry into force.
11 Both the IFDA and the AEC reserve accession to WTO Members.

12 Under Article 5.1 of the IFDA, in applying the provisions set out in the Agreement, parties are bound to accord to
investors of other WTO Members treatment no less favourable than that accorded, in like circumstances, to investors of
any other Member. The AEC includes no similar provision.

13 See WTO doc. WT/MIN(26)/42 of 27 April 2026.
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provides that, subject to the completion of the required domestic procedures, the AEC will enter into
force according to its Article 29:2, i.e. upon deposit of 45 instruments of acceptance. Acceptance will
include the AEC and the Interim Arrangements (IA) annexed to it, according to which the AEC will
apply on an interim basis up to the date on which the AEC is added to Annex 4 to the MA (Section I)
and the WTO DSU will govern the settlement of disputes (Section IV), with some rectifications, in
particular the replacement of the WTO Dispute Settlement Body with the Committee on Electronic
Commerce established under the AEC, and the resort to arbitration under Article 25 of the DSU for
appeal procedures. Following the 2026 Declaration, a copy of the AEC was deposited with the WTO
Director-General and thereafter certified by her.!* These arrangements have produced unorthodox
results. A trade agreement that does not meet the definitions of “multilateral” and “plurilateral” trade
agreements under Articles 1.2 and II:3 of the MA has been anchored to the WTO institutional
framework.

2.2 Variable geometry by means of Multilateral Trade Agreements under Article 11:2 MA

A second, less immediately visible, category of WTO plurilaterals emerges from a contextual
reading of Articles IX and X of the MA on the conclusion of new Multilateral Trade Agreements.
MTAs are, by definition, intended to bind all WTO Members (Article 11:2 MA). However, they enter
into force only upon acceptance by two-thirds of the membership (Article X:3 MA). As a result, an
MTA may enter into force for a demanding majority of Members, leaving a residual group formally
outside its scope. This is precisely the pattern observed with the Agreement on Trade Facilitation and
the Agreement on Fisheries Subsidies.

In November 2014, the WTO General Council, exercising the functions of the Ministerial
Conference as envisioned in Article IV:2 of the MA, approved the protocol amending Annex 1A of
the MA to incorporate the Agreement on Trade Facilitation.!> In 2022, the Ministerial Conference
took a similar decision, this time to include the Agreement on Fisheries Subsidies in Annex 1A.!°
Both decisions were adopted by consensus, in accordance with Article IX:1 of the MA, and the two
agreements entered into force once ratified by two-thirds of the membership. Currently, these
agreements bind 162 and 123 Members, respectively.

The legal position of Members that have not yet accepted the two treaties raises some interpretive
puzzles. Indeed, the question arises whether they should be assimilated to States that took part in
negotiations, signed the resulting text, and subsequently chose not to ratify, or whether they can be
deemed as States that neither participated in the negotiations nor signed the final text. The distinction
is not merely academic, since the VCLT attaches specific consequences to treaty signature. Indeed,
under Article 18 VCLT, a State that has signed a treaty is obliged to refrain from acts that would
defeat its object and purpose pending entry into force. New WTO MTAs, however, are not “signed”
by Members in the ordinary sense of the term. It is nonetheless arguable that, by analogy, the
consensus decision to include a new instrument in Annex 1A produces equivalent legal effects to a

14 See Agreement on Electronic Commerce — Transmission of Certified True Copy, 10 June 2026, ECA/DEP/1.
15 See WTO doc. WT/L/940 of 28 November 2014.
16 See WTO doc. WT/MIN(22)/33, WT/L/1144 of 22 June 2022.
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signature: it formally concludes the negotiations and provides evidence of the agreement of any
Member on that; it records the WTO’s acknowledgement that the membership has agreed on a text
open to individual acceptance; and it forecloses further substantive modification without reopening
negotiations altogether. If this analogy is accepted, non-participating Members could be regarded,
mutatis mutandis, as subject to the VCLT obligation not to defeat the object and purpose of the new
MTA and, further, to additional good-faith obligations. To the extent that a Member did not object to
the consensus adoption of the new MTAs, good faith would arguably require it either to proceed to
acceptance or, at the very least, to start and advance its domestic ratification process in accordance
with applicable constitutional requirements, rather than remain indefinitely and passively outside the
agreement.

2.3 WTO Plurilaterals through Modifications of Schedules

A further, and long-standing, manifestation of variable geometry within WTO law is offered by
sectoral liberalisation agreements covering specific goods and services. Relevant practice includes,
inter alia, the two agreements on trade in information technology products concluded in 1996 and
2015 and, more recently, the Reference Paper on Services Domestic Regulation adopted in 2021 by
sixty-seven WTO Members at the end of negotiations conducted outside WTO structures. '’

Although different in their scope and content, these initiatives share some common features. A
subset of WTO Members negotiated and agreed on them, typically representing a high share of the
relevant trade volume. Further, their legal effect is made operational not by concluding a new
agreement whose incorporation into the WTO legal regime requires the approval and entry into force
of amendments under Article X of the MA. Rather, the participating Members give the negotiated
outcome legal effect by modifying their respective schedules of concessions annexed to the GATT,
or schedules of commitments annexed to the GATS.!'® Modifications to these schedules are subject to
specific procedural requirements that, in a nutshell, allow other WTO Members to claim that their
trade interests would be affected. When submitted, these claims may delay or prevent the
modifications from entering into force, as occurred with the Reference Paper on Services Domestic
Regulations.

Crucially, because such modifications concern legal instruments that are themselves subject to
the most-favoured obligation under both the GATT and the GATS, the ensuing liberalisation would
extend, as a matter of law, to all WTO Members — irrespective of whether they participate in sectoral
agreements. Nevertheless, the modification procedure requires other Members to refrain from
exercising the residual leverage available to them under WTO rules on the modification of
concessions by Members that could benefit from the liberalisation at issue.

17 See WTO doc. WT/L/1129 of 2 December 2021. For a legal analysis, see E. BERTOLA, J. COGHI, M. JELITTO,
Facilitating Services Trade Through the Adoption of Good Regulatory Practices: The New Reference Paper on Services
Domestic Regulation, in Global Trade and Customs Journal 2024, p. 74 ff. The negotiations on domestic service
regulations began in 2017 as a joint statement initiative, alongside the above-mentioned negotiations on investment
facilitation and electronic commerce.

18 The procedures for the modification of schedules annex to the GATT are set in Article XX VIII of the General Agreement
and GATT doc. L/4962 of 26 March 1980. Lists of concessions annexed to the GATS are modified according to Article
XXI GATS, WTO doc. S/L/80 of 29 October 1999 and WTO doc. S/L/84 of 18 April 2000.
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2.4 Regional Trade Agreements

A final category, briefly mentioned here and widely explored in other contributions to this
volume, concerns regional trade agreements concluded under Article XXIV GATT and Article V
GATS. These provisions carve out an express exception from the MFN obligation, conditional on the
regional agreement satisfying demanding procedural requirements and, more importantly, substantive
requirements as to the depth and coverage of the liberalisation undertaken.

2.5 Some Tentative Conclusions

Taken together, these four categories — new PTAs, partially-accepted MTAs, schedule-modifying
sectoral agreements, and regional agreements — demonstrate that WTO law is not a monolith hostile
to departures from the single undertaking. It does accommodate variable geometry, but consistently
subjects its effectiveness to the acceptance, express or tacit, by the wider membership, whether
through a decision by consensus (PTAs), a supermajority threshold (MTAs), or residual leverage over
schedule modifications (sectoral agreements). The structural dependence on collective acquiescence
remains, in the assessment offered here, a significant obstacle to the evolution of a body of rules
substantially agreed upon more than thirty years ago, which do not necessarily mirror the trade
interests of the present membership.

3. Non-WTO Plurilaterals

Turning to non-WTO plurilaterals, contemporary practice reveals a marked preference, in certain
fields, for negotiating trade or trade-related matters entirely outside the WTO, to conclude a formal
treaty with its own self-standing legal implications, unmediated by the institutional constraints just
described. To illustrate this trend, it is worth recalling the Agreement on Climate Change, Trade and
Sustainability (ACCTS), concluded in 2024 between Costa Rica, New Zealand, Iceland and
Switzerland. Its core provisions call for eliminating duties on the import and export of a defined list
of environmental goods, removing fossil fuel subsidies among the parties, and liberalising trade in
environmental services'?. This initiative falls outside the scope of the WTO rules on regional trade
agreements, precisely because it fosters trade liberalisation only in defined categories of goods and
services, rather than in “substantially all the trade” between the parties and on a “substantial sectoral
coverage”, as Article XXIV:8(a) GATT and Article V:1(a) require respectively.

Instruments of this kind may be assessed under the VCLT provisions on successive treaties
relating to the same subject-matter. According to Article 30:4 VCLT, when the parties to a later treaty
(the ACCTS) do not include all parties to the earlier treaty (the MA), in the relations between States

1 The text of the ACCTS is available at https://www.mfat.govt.nz/en/trade/free-trade-agreements/free-trade-agreements-
concluded-but-not-in-force/agreement-on-climate-change-trade-and-sustainability-accts/accts-text-and-resources. Entry
into force requires ratification by at least 3 three signatories, a condition not yet satisfied. For a comment on the ACCTS,
see J. MANOHAR, M. GAURDWA, Unisng Trade Policy to Address Climate Change: An Analysis of the Agreement on
Climate Change, Trade and Sustainability, in Global Trade and Customs Journal 2025, p. 435 ff.
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parties to both treaties the earlier treaty applies to the extent it is compatible with the later one. In
contrast, the mutual rights and obligations between a State party to both treaties and a State party to
only one of the treaties are governed by the treaty to which both States are parties. Accordingly, the
four parties to the ACCTS would remain bound by WTO law in their relations with other WTO
Members. This means that, for instance, ACCTS cannot be read as excluding the extension, to all
other WTO Members, of the tariff concessions that Costa Rica, Iceland, New Zealand and
Switzerland have agreed among themselves, as they would be assumed to continue to comply with
the MFN obligations under Article I GATT. The ACCTS parties appear to accept this conclusion, as
reflected in Article 1.5 ACCTS, where they aftirm their intention to apply the ACCTS in accordance
with their MFN obligations under the WTO covered agreements.

This practice raises a broader, and more contested, question: whether WTO law remains, in
substance, within the control of the Members as “masters of the treaty”, who could decide to modify
their mutual rights and obligations in their mutual relations through successive agreements. This topic
was discussed in the Peru — Additional Duty on Imports of Certain Agricultural Products dispute,
where Peru claimed that, in its relations with Guatemala, the free trade agreement concluded with
this State prevailed over the obligations owed to it under WTO law, according to Article 41 VCLT on
“Agreements to modify multilateral treaties between certain of the parties only”. As Peru argued,
WTO agreements do not prohibit their modification among Members, and the specific modification
at issue did not alter the rights and obligations of other WTO Members.

The panel and the Appellate Body did not delve extensively into this analysis. Within the panel,
the argument prevailed that the FTA between Peru and Guatemala was irrelevant because it had not
yet entered into force.?’ The Appellate Body took a stricter position, asserting that, as lex specialis,
WTO rules concerning inter se modifications prevailed over general international law, including
Article 41 VCLT.?! This characterisation of the multilateral trading regime as a closed regime leads
to the conclusion that inter se modifications are not permitted unless agreed upon according to the
WTO law on amendments, waivers, exceptions and RTAs, a position that has drawn criticism from
scholars.??

Read broadly, the Appellate Body’s holding would appear to exclude WTO Members from
concluding RTAs that depart from the conditions laid down in Article XXIV GATT or Article V GATS
by invoking Article 41 VCLT as an alternative, more permissive legal basis. It does not follow,
however, that Article 41 VCLT is thereby rendered wholly irrelevant to plurilateral trade cooperation.
It could be argued that, in a plurilateral arrangement among a narrower group of WTO Members that
does not purport to constitute a customs union or a free trade area under Article XXIV GATT — such
as, arguably, the ACCTS itself — Article 41 VCLT would in principle remain applicable as the relevant
successive-treaties framework, precisely because the WTO’s lex specialis on RTAs is not engaged.

However, it bears emphasising that a conflict between a non-WTO agreement and WTO law does
not, as such, affect the validity of the non-WTO agreement. It instead raises a question of the

20 See panel report in WTO doc. WT/DS457/R of 27 November 2014, paras. 7.526-7.528.
21 See Appellate Body report in WTO doc. WT/DS527/AB/R of 20 July 2015, para. 5.112.
22 See J. PAUWELYN, Conflict of Norms in Public International Law, Cambridge University Press, Cambridge, 2009.
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international responsibility of its parties vis-a-vis other WTO Members for breaches of obligations
under WTO law.

4. Concluding remarks

The picture that emerges from this survey is one of a multilateral trading system that tolerates a
measure of variable geometry, but consistently conditions its legal effectiveness on the acceptance by
wider membership, whether through consensus, supermajority thresholds, residual leverage over
schedule modifications, or substantive conditions enforceable through dispute settlement. Non-WTO
plurilaterals operate under a different, VCLT-based logic that raises questions about the legitimacy of
inter se modifications.
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1. The main features of the MPIA

The Multi-Party Interim Appeal Arbitration Arrangement Pursuant To Article 25 of the DSU
(MPIA) was established on 30 April 2020 when 46 WTO Members' issued a communication (“the
MPIA Communication”) under the cryptic item “STATEMENT ON A MECHANISM FOR
DEVELOPING, DOCUMENTING AND SHARING PRACTICES AND PROCEDURES IN THE
CONDUCT OF WTO DISPUTES.? describing this innovative arrangement and their commitment to
use it in order to settle their trade disputes in matters governed by the different agreements covered
by the WTO. Its intellectual origin seems largely attributable to a 2017 paper published by a group of
well-known international trade lawyers®, while the political drive for putting in place the arrangement
is commonly attributed in large part to the EU.*

* The author is the Head of the Legal Office in the EU permanent representation to the WTO. The information and views
set out in this paper are those of the author and do not necessarily reflect the official opinion of the EU or any of its
Institutions.

! Given that the EU and its Member States are each of them WTO Members in their own right, in this paper the EU and
its Member States are counted as 28 WTO Members. That reflects the count of the total number of WTO Members that
is currently 166. See P. Ungphakorn, April 15, 2026, at https:/tradebetablog.wordpress.com/2026/04/15/eu-count-wto-
over-zealous-lawyers-common-sense/ (Last accessed on 23 April 2026).

2 JOB/DSB/1/Add.12.

3 S. Andersen, T. Friedbacher, C. Lau, N. Lockhart, J. Y. Remy, and 1. Sandford, Using Arbitration under Article 25 of the
DSU to Ensure the Availability of Appeals, Graduate Institute of Geneva, Centre for Trade and Economic Integration
Working Paper no. CTEI-2017-17, 2017.

4 For a detailed explanation of the origin of the MPIA and an early analysis of that arrangement, see E. Baroncini, The
EU and the Multi-Party Interim Appeal Arbitration Arrangement (MPIA) — A Contingency Tool to Save the WTO
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Six years after its creation, the MPIA participation has grown. With the last three additional WTO
members joining shortly before the 14" WTO Ministerial Conference (MC14), the MPIA now
includes 61 WTO participants, covering approximately 60% of global trade’. Moreover, two appeals
have been concluded by the MPIA arbitrators,® one MPIA-like appeal took place’ and several disputes
between MPIA participants have been solved without an appeal (i.e. with the adoption of the panel
report® or a mutually agreed solution®).

The MPIA has therefore been tested in concrete cases and it has delivered in the sense that it has
enabled the resolution of the trade disputes through a legal procedure characterised by two level of
adjudication culminating in a binding decision. But the MPIA has not been applied only in the cases
where an appeal was launched. Indeed, the MPIA participants have concluded an arbitration
agreement (pursuant to the MPIA) in all the disputes pending among them, thereby excluding the
possibility of any appeal into the void. As mentioned above, many of those disputes have already
been resolved. It is submitted that the MPIA has helped resolving those disputes, too because appeal
into the void was not an option.

Therefore, the time appears ripe for reassessing the MPIA, recalling the institutional
developments that occurred in those six years and stress the role the MPIA is playing in the
multilateral trading system.

The MPIA Communication describes the main elements of the appeal arrangement. The MPIA
Communication counts also two annexes. Annex 1 contains the template appeal arbitration agreement
that MPIA participants have undertaken to sign at the start of each dispute among them. Annex 2
sketches out the procedure for the composition of the pool of arbitrators, out of which three
individuals will be selected to decide any specific appeal among the MPIA participants.

The main features of the MPIA can be summarised as follows.

1.1 Objective: a mechanism to preserve the essential principles and features of the WTO dispute

settlement system

As it is well known, since the end of 2019, the AB has been unable to function due to the US
persistent objection to launching the appointment process of the new AB members. It is still possible
to appeal a panel report before the AB, but nobody can decide that appeal, which therefore remains
pending. Because the panel report cannot be adopted by the Dispute Settlement Body (DSB) as long
as the appeal is pending, the dispute cannot be solved by a legal binding decision and may remain in

Appellate Stage, in Bruno Barel, Andrea Gattini (a cura di), Le prospettive dell’export italiano in tempi di sfide e crisi
globali. Rischi e opportunita, Giappichelli, Torino, 2021, pp. 85-122.

5 Outcome of the 14th WTO Ministerial Conference, Directorate-General for Trade and Economic Security, 30th March
2026, https://policy.trade.ec.europa.eu/news/outcome-14th-wto-ministerial-conference-2026-03-30_en (Last accessed on
13 May 2026).

¢DS591 Colombia — Frozen Fries (EU), DS611 China — IPRs Enforcement (EU).

7 DS583 Turkey — Pharmaceutical Products (EU). Given that the arbitration procedure in this case was based on the
template arbitration procedure set out in Annex 1 of the MPIA Communication, for ease of reference this case will be
referenced as an MPIA-like appeal arbitration.

8 DS603 Australia — AD/CVD on Certain Products (China); DS 601 China — AD on Stainless Steel (Japan); DS524
Costa Rica — Avocados (Mexico).

9 DS598 China — AD/CVD on Barley (Australia); DS602 China — AD/CVD on Wine (Australia).

26



https://policy.trade.ec.europa.eu/news/outcome-14th-wto-ministerial-conference-2026-03-30_en
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limbo indefinitely. The practice of appealing to a “non-existent” AB is colloquially called “appeal
into the void” and it used by some WTO Members to prevent the adoption of an adverse panel report
while avoiding at the same time the risk that an appeal adjudicator may confirm the panel’s finding.
Faced with the impasse of the AB, the MPIA participants have put in place the MPIA.

The MPIA Communication stresses that the MPIA participants remain committed to find a
solution to the impasse of the AB as a matter of priority (4™ preambular sentence and paras. 15'°).
However, they decided to put in place an appeal mechanism based on Article 25 of the DSU, in order
to preserve the essential principles and features of the WTO dispute settlement system, notably its
binding character and two levels of adjudication through an independent and impartial appellate
review of panel reports (5" preambular sentence).

1.2 The features of arbitration based on Article 25 DSU

Given that the legal underpinning of the MPIA is Article 25 of the DSU it is appropriate to recall
the normative elements listed in Article 25 DSU.

Article 25.1 recalls that “arbitration within the WTO” is an alternative means of dispute
settlement that can facilitate solution of certain disputes, when the parties agree to have recourse to
that method of dispute settlement (arbitration is subject to the parties’ agreement unlike the panel
procedure).

Article 25 DSU does not set out any arbitration procedure. It is up to the parties to negotiate and
agree such procedure. However, Article 25 DSU sets out a few requirements that any arbitration
procedure must comply with to be considered as arbitration within the WTO pursuant to Article 25
DSU.

According to Article 25.2 DSU, agreements to resort to arbitration shall be notified to all
Members sufficiently in advance of the actual commencement of the arbitration procedure.

According to Article 25.3 DSU, other Members may participate in Article 25 arbitration
proceedings only with the agreement of the parties to the arbitration agreement.

Article 25.3 DSU adds that the parties shall agree to abide by the arbitration award and that the
award shall be notified to the DSB and the Council or Committee of any relevant agreement where
any Members may raise any point relating thereto. Hence, unlike a panel or an AB report, any Article
25 DSU arbitration award does not need to be adopted by the DSB to become binding on the parties.

Finally, Article 25.4 DSU, states that Articles 21 and 22 of the DSU shall apply mutatis
mutandis to arbitration awards. This means that the DSU procedures for surveillance and
implementation of recommendations and rulings of panels and of the AB as well as the procedures
for compensation and suspension of concessions apply to any arbitration award based on Article 25
DSU, even if that award is not adopted by the DSB.

In summary, once an Article 25 DSU arbitration award is issued it is binding on the parties and
the parties can rely on the DSU procedures for implementing and enforcing it.

10 In this paper, references to the paragraphs of the MPIA Communication are indicated with “para.” or “paras.” and the
corresponding number without more. If the reference is to a paragraph of another text, the name of that text will be spelled
out, e.g. para. 4, Annex 1.
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It follows that the legally binding nature of an arbitration award based on Article 25 DSU and the
procedures to enforce it are not aspects that are at the parties’ disposal because they are explicitly
regulated by the DSU.

The requirement to notify any arbitration agreement to all Members before the start of the
arbitration, the requirement to notify any award once rendered to the DSB or any relevant WTO body,
and the possibility for other Members to raise any point and finally the possibility for third parties to
participate in the arbitration procedure (if the parties so agree) ensure a considerable degree of
publicity to arbitrations based on Article 25 DSU within the WTO. Probably they reflect the
consideration that arbitration within the WTO, even if binding only on the parties that agreed to it,
may affect other members of the organisation. In a nutshell, arbitration pursuant to Article 25 DSU is
not a confidential or private affair unlike other forms of arbitration.

1.3 Transitory nature

The MPIA is conceived as an interim mechanism that should remain in place as long as the AB
is not capable of functioning. The interim nature of the mechanism is asserted several times (5" and
8" preambular sentence, paras. 1, 15, and para. 2, Annex 1).

1.4 Only limited adjustments to DSU procedures

The MPIA Communication explains that appeal arbitration procedure will be based on the
substantive and procedural aspects of Appellate Review pursuant to Article 17 DSU, while enhancing
the procedural efficiency of appeal proceedings. Also, the panel proceedings will be subject to limited
adjustments to facilitate the proper administration of the appeal arbitration procedure (para. 8).

The appeal procedures are detailed in Annex 1 to the MPIA Communication (Annex 1) which
contains the template arbitration agreement that MPIA participant intend to sign at the early stage of
any dispute among them (paras. 3, 10)!!. Parties to a specific dispute may, without prejudice to the
principles set forth in the MPIA Communication, mutually agree to depart from the procedures set
out in the appeal arbitration agreement (para. 11).

Similarly to Article 17. 6 and 17.13 DSU, para 9 of Annex 1 states that “[a]n appeal shall be
limited to issues of law covered by the panel report and legal interpretations developed by the panel.
The arbitrators may uphold, modify or reverse the legal findings and conclusions of the panel”.

Moreover, Annex 1 adds that “Unless otherwise provided for in these agreed procedures, the
arbitration shall be governed, mutatis mutandis, by the provisions of the DSU and other rules and
procedures applicable to Appellate Review” and in particular the Working Procedures for Appellate
Review!? (WPAR) and the timetable for appeals provided for therein as well as the Rules of Conduct!?

! The arbitration agreement should be signed and notified to the DSB within 60 days after the date of the establishment
of the panel (para. 10). For pending disputes where, on the date of this communication, the panel has already been
established but an interim report has not yet been issued, the agreement should be signed and notified within 30 days after
the date of the MPIA Communication.

12 https://www.wto.org/english/tratop_e/dispu_e/ab_e.htm (accessed on 24 April 2026).

3 WT/DSB/RC/I.
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(para. 11, Annex 1). For greater clarity, several other provisions of Annex 1 single out specific
provisions of the WPAR that apply to arbitration proceeding under the MPIA. '

These provisions underscore the drafters’ intention to keep changes to panel and appeal
procedures limited. Consistent with that idea, the MPIA Communication on the one hand recognises
that litigants may want to depart from the template arbitration agreement, but on the other, it states
that this may happen “without prejudice to the principles set forth in the MPIA communication”.!®

Limiting the possible adjustments to the panel and appeal procedure reflects several objectives.
It reassures WTO Members that the MPIA does not revolutionise the longstanding DSU procedures
they are used to deal with. It facilitates the administration of those procedures by the secretariat and
the legal community at large. Finally, it is in keeping with the idea of preserving the essential features
of the WTO dispute settlement system.

In the following section we will examine the efficiency enhancing arrangements that the drafters
of the MPIA have set out in Annex 1, how they have been applied in the appeal procedures that have
taken place so far and other procedural adjustments that have characterised those appeals.

1.5 Standing pool of arbitrators

The MPIA participants have also set up a “standing pool” of 10 MPIA arbitrators. Three
arbitrators are selected to decide a specific appeal. The arbitrators must be independent from any
government and avoid situation of conflict of interests'®. The professional qualifications of the
members of the pool are identical to those applicable to the AB members.!” The selection of the 3
arbitrators hearing a given appeal is not decided by the parties. Indeed, the same random method that
was used for the composition of an AB division applies to the MPIA pool. Moreover, the drafters of
the MPIA Communication felt the need to clarify that “at the request of a party to a dispute, any
member of the pool of arbitrators who is not a national of a participating Member will be excluded
from the selection process. Two nationals of the same Member may not serve on the same case.”!®

Those provisions bear witness to the fact that appointment to the pool is not contingent on an
individual’s nationality. Indeed, they imply that also nationals of Members not participating in the
MPIA may be appointed to the pool and more than one national of a given Member may be appointed
to the pool. Moreover, those provisions may also apply in case of arbitrators with double or multiple

4 E.g. para. 5, Annex 1 (rules governing the filing of notice of appeal, appellant’ submissions, appellee’s submission, and
multiple appeals), para. 7, Annex 1 (decision making by the arbitrators), para. 11, Annex 1 (Arbitrators and AB may adapt
the AB working procedures and timetable in the same circumstances), para. 16, Annex 1 (regulating third party’s
participation in the appeal proceedings).

15 For instance, “in April 2021 the EU and Colombia revised their appeal arbitration agreement, mainly to make the panel
report available to the pool of MPIA arbitrators right before the suspension of panel proceedings,

instead of waiting to do so until the notice of appeal is filed (this gives MPIA arbitrators 20 more days to read the panel
report and get acquainted with its findings)” J. Pauwelyn, (2023), The WTO'’S multi-party interim appeal arbitration
arrangement (MPIA): What's new?, in World Trade Review, 22(5), pp. 693-701.

16 While the AB members shall not participate in dispute creating conflict of interest (Article 3 DSU), the MPIA
arbitrators will not participate in dispute creating conflict of interest (para. 4).

17 “The pool of arbitrators will comprise persons of recognized authority, with demonstrated expertise in law, international
trade and the subject matter of the covered agreements generally.” (para. 4)

18 MPIA Communication, footnote 2.
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nationalities. As a matter of fact, they offer a limited degree of control to the litigants on the
composition of the appeal arbitrator.

Other aspects of the working of the MPIA arbitrators resembles that of the AB.

For instance, according to Article 17. 3 DSU, the AB members shall be available at all times and
on short notice. They shall stay abreast of WTO dispute settlement activities and will receive all
documents relating to appeal arbitration proceedings under the MPIA.

Likewise, the MPIA arbitrators will stay abreast of WTO dispute settlement activities and will
receive all documents relating to appeal arbitration proceedings under the MPIA (para. 5). However,
there does not seem to be a requirement for the MPIA arbitrators to be available at all times.

With regard to remuneration there is an important difference between AB members and MPIA
arbitrators. While AB members were employed by the WTO on the basis of a contract providing for
a retainer fee and remuneration on an hourly basis for work on each appeal, MPIA arbitrators are
remunerated on an hourly basis for work on the appeals which they hear and decide just like
panellists.!® Given that any arbitration based on Article 25 DSU is a dispute settlement procedure
provided for by the DSU, it is obvious that the arbitrators remunerations is covered by the WTO
budget and that the secretariat has support the work of the arbitrators.

As it is the case for the AB division deciding an appeal also the three MPIA arbitrator in charge
of an appeal bear the exclusive responsibility for the decisions taken in a specific case (respectively,
Article 17. 1 DSU and Rules 3.1 and 4.4 WPAR for the AB, and para. 8, Annex 1 for the MPIA
arbitrators). The AB division in charge of the appeal shall make every effort to take its decisions by
consensus. Where nevertheless a decision cannot be arrived at by consensus, the matter at issue shall
be decided by a majority vote (Rule 3.2 WPAR). The same rules apply to the three MPIA arbitrators
assigned to a given case (para. 7, Annex 1).

However, there are some differences concerning the rules of ‘collegiality’ of the AB and of the
pool of MPIA arbitrators.

Indeed, the AB division responsible for deciding each appeal shall exchange views with the
other Members before it finalizes the appellate report for circulation to the WTO Members (Rule
4.3 WPAR). Instead, the three arbitrators may discuss their decisions relating to the appeal with all
of the other members of the pool of arbitrators, without prejudice to the exclusive responsibility and
freedom of the arbitrators with respect to such decisions and their quality (para. 8, Annex 1).

Moreover, while the AB members shall convene on a regular basis to discuss matters of policy,
practice and procedure, to ensure consistency and coherence in decision-making, and to draw on the
individual and collective expertise of the Members (Rule 4.1 WPAR), in the MPIA context, the
members of the pool of arbitrators will discuss amongst themselves matters of interpretation,
practice and procedure, to the extent practicable, in order to promote consistency and coherence in
decision-making (para. 5).

While the differences between the rules on collegiality of the AB and of the MPIA pool are not
dramatic, the various textual elements that have been highlighted above point in one direction, i.e.

19 Baroncini, op. cit., p. 112 and Sumana, C. S., & Van den Bossche, P. L.H. (2025). The MPIA and the Future of WTO
Dispute Settlement. WTI Working Paper; https://www.wti.org/research/publications/1489/the-mpia-and-the-future-of-
wto-dispute-settlement/ (Last accessed on 26 April 2026).
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that of de-emphasizing the importance of collegiality (by making it a possibility rather than an
obligation), as well as consistency and coherence (which must be promoted rather than ensured). It
is also true that given that MPIA arbitrators are remunerated only for the work that they perform in
deciding a given case, it would have been excessive to impose on them an obligation to perform
certain tasks (e.g. discussing cases they are not responsible for deciding) without any remuneration.

1.6 Scope of the MPIA

The MPIA applies automatically “to any future dispute between any two or more participating
Members, including the compliance stage of such disputes” (para. 9). It also applies to any dispute
between any two or more participating Members pending on the date of the MPIA Communication,
except if the interim panel report has already been issued on that date (para. 9). For Members that
joins the MPIA after the date of the MPIA Communication “the date of that Member’s notification to
the DSB will be deemed to be the date of this communication for the purposes of” identifying the
disputes to which the MPIA applies and the deadline to enter into an arbitration agreement (para. 12).
20

Once they receive the interim panel report the litigants become aware of the likely outcome of
the case. Hence, the lack of automatic application of the MPIA after the issuance of the interim panel
report reflects the idea that a Member’s participation to the MPIA should be motivated by systemic
considerations rather than by considerations relating to a specific dispute (whether it is convenient to
appeal a specific panel report).

Finally, parties remain free to decide to apply appeal arbitration procedures, such as those
contained in Annex 1, to more advanced disputes on an ad hoc basis (footnote 3).

Zooming on the arbitration procedures defined in Annex 1, footnote 1 of Annex 1 clarifies that
MPIA arbitration applies to the final panel report issued to the parties including any final panel report
issued in compliance proceedings pursuant to Article 21.5 DSU.

Moreover, paras. 1 and 16 of Annex 1 clarify that any party to the dispute (not third parties) may
appeal the final panel report under this mechanism.

Obviously, the conclusion of an arbitration agreement pursuant to the MPIA, does not mean that
the parties are compelled to exercise their appeal right in every single case. Rather, it simply means
that they will not be able to appeal the panel report into the void (i.e. to a non-functioning AB). Indeed,
where the arbitration has not been initiated under the agreed procedures, the parties shall be deemed
to have agreed not to appeal the panel report pursuant to Articles 16.4 and 17 DSU, with a view to its
adoption by the DSB. Even if a party had initiated the preparatory step for launching an appeal (e.g.
requested the suspension of the panel proceedings) but filed no appeal within the applicable time
limits, the panel proceedings will restart and result in the circulation of the panel report and then its
adoption by the DSB, as the parties shall be deemed to have agreed not to appeal the panel report

20 Likewise, in case of withdrawal from the MPIA, “Members intend for the MPIA to continue to apply to disputes
pending on the date of such withdrawal” for which the interim report has not been issued to the parties yet. “Furthermore,
any appeal arbitration agreement entered into under paragraph 10 will remain in effect” (para. 14).
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(para. 6, Annex 1). Any appeal may also be withdrawn which may result in the adoption of the panel
report by the DSB (para. 18, Annex 1).

As already mentioned, Article 25 DSU leaves it to the parties to the arbitration agreement to
decide whether to admit third parties’ participation in the arbitration. The MPIA drafters made the
choice to allow for third parties’ participation as rule, reflecting again the idea to limit departure from
the AB proceeding. This is reflected in para. 16 of Annex 1.

1.7 Openness and flexibility

The MPIA is an open and flexible arrangement. Any WTO Member is welcome to join the MPIA
at any time or leave the arrangement for that matter. A simple notification to the DSB is sufficient
both for joining or leaving the MPIA (paras. 12 and 14).

2. Legal nature of the MPIA

The MPIA Communication is couched in non-binding language.